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By Email (gc.clerk@state.nm.us) & Fax (505) 841-6813
November 12, 2024

New Mexico Workers’ Compensation Administration
c/o WCA Office of General Counsel

PO Box 27198

Albuquerque, NM 87125-7198

RE: Written Comments on Proposed 2025 Rule Changes
Dear WCA Office of General Counsel,

New Mexico Mutual appreciates the opportunity to participate in the Workers’” Compensation Administration
(“WCA”) process in preparing the new WCA Rule changes effective in 2025. Specifically, sections Part 3
(Payment of Claims, Post-Accident Drug and Alcohol Testing, and Conduct of Parties), Part 4 (Claims
Resolution), Part 7 (Payments for Health Care Services), and Part 11 (Proof of coverage).

Enclosed please find written comment submitted on behalf of New Mexico Mutual related to the Proposed
2025 WCA Rule changes. New Mexico Mutual has organized its comments to the Proposed 2025 WCA Rule
changes with a heading for each section, depending on the proposed change(s).

Please feel free to contact me if you have any questions or require any clarification or assistance.

Sincerely,

Jeremiah Ritchie

VP and General Counsel
jeremiahr@newmexicomutual.com
505.343.2855




MILEAGE BENEFITS

11.4.3.11(A)
The proposed rule changes include the following:

11.43.11 MILEAGE RENEFITS:

A Emplover shall pay worker's muleage, trmmsportation, aeal amd conmeraial lodging expenses fn
trawiel 1o HOPs pursuant o ths rabe. Payment shall be made anly to the impured worker and withan 30 gays of the
empliever's recepl of an onginal temized receapl that compfies with the requaremsents of this rule:

i for rrovel to HCPs of 13 miles or mone, one way, From the worker’s residence or ploce of
crmpleyvinent, depending upen the point of arigin of travel. mileage shall be reimbursed at the mileage
refmburagment rate st by the Wew Mexico Department of Finonee and Administration regulations i effect o the
date of travel:

12h actuzl rermbursemient ot the cost of a iickel on a commaon carmer. |I'.a-r|'.hp||.-:r|h|i:;

1] actuzl rermbursement up fo 52500 for any one meal with up b three meals Gl anc
£3075 0 total rebmbussed For o 24 hour poriod; aed,

(4} petual retmbursensent up 525 120,00 for the cost of oventight conmeial lodging o tlw
avenl of required travel of al least 150 miles one way from worker's residence or place of emphayment, depanding
upan the peand of prigem of ravel

Comments: We support these changes as more accurately reflecting the associated travel costs.
These changes will reduce financial stress on workers and facilitate attendance for treatment,
which helps further the purposes of the Workers’ Compensation Act.

ADJUDICATION PROCESS

11.4.4.13(B)(1) Application of Judge:

The proposed rule changes include the following:

B. Application o judge:
i1 Uitless otherwise proveded, all clamms wiader the act shall be satited by llmg & compliem
form. and the clerk shall schedule the claon for medianon. & party may e an appleation o judze. and the cledk
shall assagn the case W0 a judge 1o adydicate the fxllowiong Bmated foroms of reliel anly:
(a) physscal examinatun pursuant 1o Section 52-1-51 NMSA 197H;
(b} independent medical examination pursannt te Secfion 52-1-31 NMSA 1978;

(4] determinntion of bed faith, unfair claims processing, Frood or retaliation;

felp supplemental compensation arder;

(e} avwnrd of sttorney fees;

(ry stipulated reimbursement ngreement pursuunt to Section 52-5-17 MMSA, 1978,
gl consoldation of payments into quarterly payments (not a lamg sam under

Baction 52-3-17 KMSA 197K);

il approval of lmited dascovery where po complaint 15 pending belore the sgency,
gl but aot hirted o approval of & conununcatson 1o a treating health care provider when the parbes cainot
atherwise agree on the foerm or comient; se

(i) regaest for release of inedical reconds:; or
(11 dispubes over Bogiged IME"s and detenminations of ressonableness and necessity

ol authomeed HEP nocommembed treatment follovemy recedplof a limated IME repor.



Comments: We think the implementation of a limited IME concept creates challenges, as
described below. We urge the WCA to postpone adoption of such a scheme pending further
study and input from the community.

11.4.4.13(J)(4) Interpreters:

The proposed rule changes include the following:

J. Appoaniawent of inlerpreler

i1 It is the responsibility of the panses 1o determine il interpretive services ane pcessary.

(2} An mierpreter may be appoinbed by the judpe, director, or mediater. The interpreter ghall
be coun-certified, excepd that & non-certified inerpreder may serve af mediation confierences.

i3 The emiployer shall be responsible for the cost and arrangement of a qualified interpreier
for the hearing or mediation conference, This responsthility may fnll to the uninsured employers’ fund when named
B A pary

{43 I'he rudge shiall have discretion o regquire wniten discovery translabed ings the languape
of the responding pariy o ensure firmess and substantinl justice, The associated cost of any mech manslation shall bhe
paid by ihe serving partv or as othervize ondened by the pudie

Comments: We don’t believe this amendment is necessary. The Workers’ Compensation Act
states that each party is to pay its own discovery costs, with the exception that Employers may
be required to advance workers up to $3,000 for discovery costs. To the extent worker needs
interpreters to assist in answering discovery, it should be included in the $3,000 advance of
costs.

11.4.4.13(H) Depositions:

The proposed rules changes include the following:

H. Dwpsitions: Upon the filing of o complais and by weiten stipulation of the pantics, good cause is
presumed and depositions may be taken of the worker, employer representatve, suthornzed HCP, and any provider
of @ independent medical examination. Nog-party and medica] depositions sliofl mof excoed twe liougs absenl goed

catise shown demonsiraling the need fo exceed the two-hour ime Liosl. Depositions of the wodker and the emplover
reprosentgive moy nod exceed fhree hours absent onod caise shown demonsizatinge the need o exceed the three-hour
hirmie lmmmil.

Comments: The deposition time limitations, while likely intended to create efficiency, may have
the opposite effect by causing more legal disputes over the sufficiency of deposition time.
There may be gamesmanship to exhaust depo limits and deprive the other side of questioning,
leading to more hearings to extend those time limits. The inability to revisit depositions easily
could result in missed opportunities to address new information discovered during the case,
impacting the thoroughness of the fact-finding process. We do not think depo times are a
significant deterrent, particularly if reimbursement rates are increased as proposed elsewhere
in these rules. Additionally, deposition time limits, to the extent they lead to deposition setting
resets, will increase the disruption to our physician and other medical providers, adding a



significant negative impact to the process and to the ultimate retention and recruitment of new
providers to the workers’ compensation system.

11.4.4.13(S) Independent Medical Examinations:

The proposed rule changes include the following:

T T L LT
5 Independint Medical Examninatiens
11l Agi IME oy sddeess pny medical s in dispute bepween the paties, meludine e

pausal relationshup to the secident, ALbe jadpe’s discrepion, releyant medical recosds Trom up 1o () veass prigr 1o
the elxined date of sceident may be provided
(2) A

“hmmited [ME™ m

ans nin ML, 05 defined in part one of these neles, for the limated
purposs of resolving o dispule exsimg between the parties over the reasonnbleness and necessiy of specific medical

care grdered by pn amhorized HCT, Mo other issues moy be nddressed absent coun order, Linless sabierwise ordered,

relevant medicnl reconids not more than ong venr prios i the clamed date of nogident may be sent to the limdted 1ME

nrovider. An evidembizry bearing to decide the reassonnhlencss angd necessity of the praposcd dreabmens shall e held

no more than 90 dpve of reccipt of the limpied TME ¢ a LAl0] Linless atherwise ondered, medicpl evidepee allowed nt
this hesaeing is limided 1o ibe depositpons of the suithonzed HOP and ihe lipdied 1ME provider, The B0 daw bicagine
I":l_'||-'lv|‘| Ty I-I-\.' ."-.1|_'.'||‘|C|_‘| :'l'.. |l|’|_‘|-:"| .||'._|||||'| "||| £ M CONLES i!"||l'|'. ., in |:|-_|;|"-I h-ur (1Al |i|‘|l|l '|‘| Lis I|I|."' EITEN & .|i.||'| ||r-_ ||I_'r|' 1

opderinge Do jdier or the lmited [ME provider

Comments: The rules governing IMEs and Limited IMEs are overly complex and open to broad
interpretation, which can lead to inconsistent application and more legal disputes. The
limitations on the scope of records (one year for Limited IMEs and 10 years for full IMEs) create
significant risks it could inadvertently exclude critical information relevant to the case. We
believe it is essential that procedures balance efficiency with the need to access comprehensive
medical history as the limitations do not align with the reality that workers may be eligible for
lifetime medical benefits, and a broader review of medical history may be necessary to ensure
fair and comprehensive treatment of the worker’s claim. This framework may ultimately cause
more harm than good by restricting crucial information and fueling further legal challenges.
There is also no direction as to the implementation process for this new concept. We would
need to include our medical providers in this discussion.

GROUND RULES FOR BILLING AND PAYMENT

11.4.7.8(D)(3) Payment provision ground rules:

The proposed rule changes include the following:



D Payment provision grownd mles.

(1 I'he proviston of services gives rse o an obligniion of the emplover b pay for these
services.  Accordingby, nll services are controlled by the nubes moefTect an the dote the serveces were proveicded.
(2} For all reasonable and necessary services provided to n worker with a valid workers'

compensation claim. payer 15 responsible for timely peod foith pryvinent within 30 davs of receipt of a bill for
servicos nless paymenl s ponding i sccordance with the cnioris Tor contesting balls amd an approprace oxplanston
ol benelit bus bocn saucd by e payer, Fayment fer non-contested portioas of any ball shal] be fooely.

(3 FFarlure to contest m nccordnnee wath the crierin for conteshnr halls and nn appropriste

expinnnicn nf henefits or moke pood tasth povment within W dovs of recarpt of 0 il for reasomakle nnd necessary

services shall resull inoon inberest rabtz of ben percent nf the uppand HOP fes schedule mie or 5250, whichever 1=
creqter. to be paid ar the same tme &2 any delinguent anwwnts.

Comments: We support the idea of holding payers accountable for timely payment. It is
imperative to also clarify the implementation process and the associated burdens on both
payers and providers. Without clear guidelines and definitions around what it means to make
“good faith payment,” there is a significant risk of increased billing disputes, which would
detract from the overall efficiency of the claims process.

Additionally, amending the fee schedule to include additional EOB codes is essential for
enhancing transparency and facilitating smoother claims processing. Current codes to not
adequately capture all legitimate basis for contesting a payment. We look forward to providing
further comments as it relates to the additional EOB codes in the proposed 2025 Health Care
Provider Fee Schedule & Billing Instructions.

We encourage the WCA to postpone implementation of this provision pending changes to the
EOB codes and additional guidance around these terms.

NON-CLINICAL SERVICES

11.4.7.13(D)(5) Depositions:
The proposed rule changes include the following:

11.4.7.13 NOM-CLINICAL SERVICES

A Fuor malical reconds asd mepod copaes regueestod for e purpoese of investizating or admonstenng a
workers ' comnpensation claim, & praciitioner inay chacze for paper and clectronic copics as set forth in the HOP foc
schedule, except as provided i Paraprapks (127, (03, (140 ancd {1 3) of Subsechon C ol 114,78 KMAC, This Fee s
mgluseve ol any and all Tees, mcludamg, Bue now Bt e, sdmimstiraive, processaing, and bandbing Tee ol any kil

It A practitioner mav chargs tor the completion of the WA Form Letter to Health Care Provider the
armeount =2t Forth i the HOP fiee schedule

T, A practitiones may charge for the completion of the WCA Provider's Regor of Phvsical Ability
according fo the eriteria and amount set forth in the HCP fee schedule.

i Derpreations

i) An HEP omay ol charee more tuan S0E00 Lor o ekt our or aay portion theseol and

nxt mnre than 35607 per haar for the second and subseguent bours, pramted in five mimate increments. An HCP
may not charge mane than 3200408 for the frst hear of depositson preparation tme actuslly spent, and not mone

than SE28250 per hour for the second or third heuss. prorated in five rminobe increments, v o maximum of thres
hours



Comments: We support the changes that would increase the compensation rates for providers
involved in deposition preparation and testimony. These adjustments help recognize the value
of providers' time and expertise, encouraging their participation, and improving the quality of
testimony in workers' compensation cases. Ensuring fair compensation for providers is a
necessary step toward maintaining an efficient, equitable, and reliable workers' compensation
system.
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